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Current Topics. 
Mr. Maurice Healy, K.C. 


It is with deep regret that we announce the untimely death, 
at the age of fifty-five, of MAURICE HEALY, K.C., a beloved 
figure in the Temple and wherever else his keen interest in the 
wider aspects of life took him. Many who did not know him 
as a silk will long remember him for his brilliant talks on the 
wireless, so replete with good humour, wit and profound wisdom, 
and so attractively delivered. His education up to 1910, when 
he was called to the Irish Bar in Dublin, was Irish, at the 
Christian Brothers College, Cork, at Clongowes Wood College, 
and at University College, Dublin. In 1914 he was called to the 
English Bar at Gray’s Inn and took silk in 1931. During the war of 
1914-18 he served with the Royal Dublin Fusiliers and obtained 
the Military Cross. Mr. HEALY had decided views on food and 
wine: he was President of the Food and Wine Club, and he 
wrote *‘ Claret and the White Wines of Bordeaux,” in 1934, 
“The Old Munster Circuit,’ in 1939, and ‘‘ Stay Me with 
Flagons,”’ in 1940. In spite of his expert knowledge of matters 
gastronomical, Mr. HEALY was moderate in his indulgence in 
both food and drink. In fact it was evident that his greatest 
pleasure, like that of so many other great Irishmen, was good 
conversation, and it was for his own conversational power and 
charm that his memory will live with his friends. If ever a man 
deserved a Boswell, HEALY certainly did, and although those 
who did not know him personally may grieve that they can 
now never have the great pleasure of meeting him, at least they 
may look forward to reading an account of his life, which would, 
if faithfully written, prove that he was a man of rare wit and 
charm whose like we may never see again. 


More King’s Counsel. 


AN interesting indication both of the state of legal business and 
the depletion of the Bar at the present time comes in a statement 
issued from the Lord Chancelior’s office on 4th May (p. 176 of this 
issue), that, although the Lord Chancellor, like his predecessors in 
similar circumstances, has hitherto maintained the view that it 
was undesirable in time of war that recommendations should be 
made to His Majesty for the creation of further King’s Counsel, 
nevertheless the ranks of practising King’s Counsel have been 
so thinned by death and other causes after three and a half 
years of war that practical inconvenience arises. Moreover, 
“many members of the Junior Bar, who might otherwise wish 
to make application, have suspended practice because they have 
undertaken military or other national service, and some King’s 
Counsel are also absent for similar reasons.’’ It is important, 
the statement adds, that, so far as possible, the professional 
prospects of those who have undertaken duties of this kind 
should not be unnecessarily prejudiced. The Lord Chancellor is 
therefore satisfied that the public interest requires that more 
King’s Counsel should be available to assist in the administration 
of justice, and wishes the profession to know that he proposes 
to make up a list of recommendations for silk after the lapse of 
a suitable interval, sufficient to enable those who are considering 
the matter to make up their minds whether to apply. In 
considering applications, the statement continues, and in deciding 
whom to recommend, the Lord Chancellor will bear predominantly 
in mind the public need which exists in particular areas and in 
different branches of the law for additional leaders, and also the 
necessity of retaining among the members of the Junior Bar a 
sufficient number of experienced barristers to discharge the 
duties incumbent upon juniors. The uninitiated may wonder 
what adjustments will have to be made in the Consumer 
Rationing Order so as to provide new silks with new silk gowns 
and other necessary parts of their uniform, but no doubt that is 
a minor aspect of the general problem of shortages. It is pleasing 
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to see that the Lord Chancellor is determined to prevent, so far 
as he can, any ‘‘ moaning at the Bar’’ when its members are 
ultimately released from war service. 


Housing and the Rent Acts. 

Bots short-term and long-term policy with regard to housing 
were exhaustively discussed in a debate in the Commons on 
4th May on a motion by EARL WINTERTON to reduce the housing 
vote, and speeches were made which reflect the anxiety of the 
whole country that this most vital of war and post-war problems 
should be tackled firmly and courageously. Among the long-term 
matters considered were such questions as the types of houses, 
the competition between houses and flats, the cost of building 
and the proper rents to be charged. Of more immediate interest 
in our present housing difficulties were criticisms of the Minister’s 
policy with regard to billeting and requisitioning, and also 
with regard to the Rent Restrictions Acts. On the former 
question, Sir PERcy Harris instanced the hundreds of big houses 
with ‘‘ To Let ”’ boards in great parts of London like Kensington 
and Paddington, empty because they were too big for any family 
to occupy, and subject to restrictive covenants in favour of the 
ground landlords. One might couple this with the ‘“‘ new and 
very serious fact,’’ given by Mr. H. O. WILLINK, K.C., in the 
course of the debate, that in addition to all the problems which 
we had at the end of the last war, we have now totally lost the 
pre-war homes of 500,000 Londoners. It is fair to add, however, 
that the hon. member expressed doubt about Sir PERCY HARRIs’sS 
suggestion that there are in London a very large number of 
houses which can be repaired at a very small cost. The Minister’s 
reply was that the Ministry had requisitioned 51,000 houses for 
dwelling purposes and another 13,000 for other purposes, such as 
residential nurseries for children. He had also issued orders 
closing various towns so that only those could enter them who 
were authorised under an Essential Work Order. Sir PERCY 
Harris also suggested that the onus of proof should be put on 
the landlord instead of the tenant to show that a house or flat is 
genuinely furnished and has not been merely furnished in order 
to extort an extra rent. Mr. Lipson asked if the Minister really 
believed that the local authorities’ figures with regard to com- 
plaints of excessive rents gave a true picture, and said that if 
anyone complained he was at once given notice by the landlord. 
The Minister replied that the issue was not trivial, especially in 
war-time. Three committees had successively found themselves 
unable to recommend action in the terms of legislation. They 
had said that there were so many categories of furnished lettings 
that it was impossible to formulate satisfactory rules for the 
guidance of the courts in stating a reasonable rent. Secondly, 
they said that the control of rent without protection from eviction 
would be ineffective, and that it was not practicable to give 
security of tenure for furnished lettings for the following reasons : 
first, that it would discourage short lettings when the occupier of 
the house had to move to another district for a short period ; 
second, that letting part of the house would only create friction 
and injustice if the householder had to retain in the house a 
sub-tenant with whom he was at loggerheads ; third, that it was 
frequently impossible to distinguish between the owners and 
tenants of furnished lettings. The Minister repeated the figures 
that had been furnished by the local authorities. The lengthy 
debate on the housing vote indicates the extent of public anxiety 
on the housing question, and it is to be hoped that discussion as 
well as firm action by the authorities will continue. 


Post-War Education. 

Not merely the principle of equal opportunity for all but also 
the urgent need that will exist after the war for the recruitment 
of business and the professions by an increasing number of young 
men, have necessitated serious governmental consideration of the 
degree of encouragement that should be given both now and later 
to professional and general education in order to make up the 
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complement of trained men and women that will be needed if 
reconstruction schemes are to meet with complete success. The 
problem will be particularly acute for the legal profession, where 
the period of training is normally five years, and a considerable 
time is therefore bound to elapse before anything like pre-war 
numbers are likely to fill the ranks of the profession. The Minister 
of Labour and National Service recently gave a pledge in the 
Commons that the Government would provide financial assistance 
to enable suitably qualified men and women now in the services 
to receive further education and training after demobilisation to 
fit them for responsible occupations in civil life. The Ministry 
has now issued, in conjunction with the Board of Education, the 
Ministry of Agriculture, and the Secretary of State for Scotland, 
a leaflet entitled ‘‘ Further Education and Training Scheme ”’ 
containing details of the official proposals. The leaflet states that 
the Government recognises the importance of securing to the 
country after the war the service and influence of those highly 
trained in the humane studies such as history, philosophy, law 
and the fine arts, and of ensuring an adequate supply of men and 
women equipped to fill the higher posts in industry (including 
agriculture), commerce and the professions. Grants for further 
education or training beyond the secondary school standard are 
to be made to men and women whose education or professional 
training has been interrupted by war service, provided that they 
show “‘ capabilities or potentialities sufficient to suggest that their 
further training would justify expenditure of public money.”’ 
The scheme will apply to all persons who have given effective 
full-time service in work of national importance during the war. 
The scheme will also apply to ‘‘ refresher courses.’’ After the last 
war 26,500 ex-service men received training and education under 
analogous arrangements. It is expected that that number will 
be at least doubled after the present war. Men and women who 
are discharged on medical grounds and have not been required to 
undertake any other form of national service are also eligible, if 
they can fulfil the other conditions, to apply now for grants under 
the scheme to the Appointments Department of the Ministry of 
Labour. About twenty such grants have already been made to 
disabled persons. Financial grants are to vary according to the 
means of the applicant and the training required. Allowances 
may also be given for the maintenance of the wives and children 
of applicants. Training may be continued for three, and in 
exceptional cases up to four years. The absorptive capacity of 
the profession chosen will be considered in deciding whether help 
can be provided in training for it. Valuable information will, no 
doubt, be available from The Law Society, not only with regard 
to the absorptive capacity of the profession, but also with regard 
to the suitability of applicants who have availed themselves of 
the free correspondence courses provided for the services. The 
leaflet is obtainable from the Appointments Department, Ministry 
of Labour and National Service, Sardinia Street, London, W.C.2. 


Control of Part-time Employment. 

WHAT may be described as the completion of a further 
instalment of industrial conscription came into force on 8th May, 
1943. This was the Control of Employment (Directed Persons) 
Order, 1943 (S.R. & O., 1948, No. 651), dated 28th April, 1943, 
made by the Minister of Labour and National Service under 
reg. SSA of the Defence (General) Regulations, 1939. <A 
** directed person ”’ is therein defined as a person in respect of 
whom directions are ia force, given to him either before or after 
8th May by the Minister or a national service officer under 
para. (1) of reg. 58A, to perform services for an employer. The 
employer of a directed person is bound to retain that person in 
his employment for the period specified in the directions, unless 
before the expiration of that period the directed person is 
discharged for serious misconduct or the directions are with- 
drawn. In some directions given before 8th May no period was 
specified, and in such cases the direction is to be deemed to have 
effect as if a period ending on the expiration of six months after 
8th May was specified. A directed person or his employer may 
apply in writing to a national service officer for the withdrawai 
of any directions, stating the grounds upon which the application 
ismade. The national service officer must give his decision within 
seven days of his receipt of the application, and if he withdraws a 
direction he must give written notice of the fact to the directed 
person and to his employer. A person who is being ‘‘ stood off ”’ 
by his employer from his work without wages is entitled to have 
the directions withdrawn, provided that application is made 
during the period while he is being stood off, or within three 
days after the end of the period during which he is stood off. 
Dismissal of a directed person for misconduct is provisional only 
in the first instance. It is to be treated as ineffective if there 
is an appeal to the Local Appeal Board (constituted under the 
Essential Work (General Provisions) (No. 2) Order, 1942, art. 5) 
within the proper time, and a subsequent direction by the 
national service officer to reinstate. Appeal by an employer or a 
directed person against a withdrawal of or a refusal to withdraw 
a direction or against a dismissal for serious misconduct must be 
made within seven days or such further period as a national 
service officer may for good cause allow. The procedure for 
appealing is, first of all, to address a written request to the 











national service officer to submit the matter to a local appeal 
board. The appeal board then makes its recommendation to 
the national service officer within seven days of the submission. 
Employers must keep records of the names and addresses of all 
directed persons in their employment, showing the date on which 
each such person entered the employment, and, if he has left. the 
date of and reason for his leaving. The Ministry’s representatives 
are empowered to inspect these records and ask for any other 
information relating to directed persons and can enter and 
inspect premises to secure compliance with the order. The 
order does not apply to persons covered by the existing Essential 
Work Orders, and in fact is designed mainly to cover part-time 
workers who are directed into industry. These are mainly women 
up to forty-five years of age with family responsibilities, more 
than 600,000 of whom are already working on a part-time basis. 
The maximum period for part-time workers is thirty hours a 
week, and directions are not issued to women with children of 
their own under fourteen years of age living with them. Wages 
and conditions must reach the standard required under the 
Essential Work Orders, and if an employer is not willing to pay 
the proper amount, the labour will be withheld from him. The 
order, though strict on the face of it, is necessary, and any 
harshness in its working should be mitigated by the fact that 
women generally will be directed to part-time work only where 
women’s advisory panels advise to that effect and will not be 
directed to any work outside reasonable daily travelling distance 
of their homes. 


War Damage to Highways. 

HiGguway authorities will make a careful note of the provisions 
of the new War Damage (Notifications and Claims) (Highways) 
Regulations. 1943 (S.R. & O., 1948, No. 612), dated 21st April, 
1943, made by the Treasury under s. 10 of the War Damage Act, 
1941. Notifications of damage, claims for payment, applications, 
particulars and statements to be furnished under the regulations, 
are to be made out in the form required by the War Damage 
Commission. A highway authority which proposes to make a 
claim for payment under s. 41 (2) or (6) of the Act must notify 
the Commission of an event causing war damage within thirty 
days after the event, or if it occurred before 21st April within 
thirty days after that date. The notification must contain 
particulars as to the damaged highway or road, the situation, 
date, cause and extent of the war damage, the measures already 
taken or proposed to be taken for making good the war damage 
or providing alternative facilities, the estimated cost already 
incurred and still to be incurred in respect of such measures, the 
estimated probable date of reinstatement or provision of alterna- 
tive facilities, and any further particulars reasonably required by 
the Commission. A claim for payment under s. 41 (2) or (6) for 
making good the damage or providing alternative facilities, 
whether temporarily or permanently, must be made as soon as 
practicable after completion of the work. Within thirty days 
after request the claimant must furnish the Commission with 
particulars (a) of the measures taken and their cost, (b) of the time 
when taken and completed, (c) of necessary measures not yet 
taken, and an estimate of their cost, and (d) of any difference in 
the form of reinstatement from the form immediately before the 
occurrence of the damage, (e) of any further war damage to the 
highway since the last notification, (f) as to articles or interests 
or rights in or over the land, which have become available as a 
result of the damage or of making it good or providing alternative 
facilities, or which have been taken for the making good of the 
damage or the provision of alternative facilities, and have become 
available, (g) of any materials made available by any Government 


department without charge or acquired with the assistance of 


grants for air-raid precaution purposes, (4) any sums received or 
expected from a Government department or authority in respect 
of the war damage, and (i) a statement of the amount claimed, 
together with such particulars and documents as the Commission 
may require for verification purposes. 
the Commission have a right to inspect all accounts, records and 
documents. No payments will be made unless a notification and 
claim have been sent in in accordance with the regulations, and 
the other requirements of the regulations have been fulfilled, and 
the Commission has a discretionary power to extend any time 
limit specified in the regulations. 


Recent Decisions. 

In a case in the Court of Appeal on 4th May (The Times, 
5th May) before Scott, MACKINNON and bu Parca, L.JJ., it 
was held that a male nurse at a mental hospital under the contro! 
of the London County Council was not entitled to overtime rates 
of pay for hours between 9 p.m. and midnight when he stood by 
for emergencies. 

In Watkinson v. Hollington on 5th May (The Times, 6th May) 
OLIvER, J., held that distress on cattle damage feasant was a 
remedy which was subject to the Courts (Emergency Powers) 
Act, 1939, and could not be exercised without the leave of the 
court, and that an action for detinue lay for such a taking without 
the courts’ leave, provided that there had been a demand for 
return of the cattle and a refusal. 
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Viscount Hewart. 


AMONG those who have achieved greatness, without either being 
born great or having greatness thrust upon them, the late 
Viscount Hewart, Lord Chief Justice of England, who died on 
5th May, aged seventy-three, must take a high place. Manchester 
Grammar School, which nurtured his brilliant intellect, produced 
many great writers, orators and statesmen, and Lord Hewart’s 
old school will cherish his memory among those of her greatest 
sons. 

In 1887 he went to University College, Oxford, with an open 
classical scholarship, where he duly proceeded to high honours in 
classical moderations and Literae Humaniores. Like many other 
classical scholars both before him and since, he proceeded to the 
study of law, but not in Oxford. He went to London, where he 
took to journalism for a livelihood while reading law, and soon, 
Mr. C. P. Seott, the great editor of the Manchester Guardian, 
asked him to join the staff of the Manchester Guardian. He 
regularly reported in the Press Gallery of the Commons and later 
became the chief leader writer on the Morning Leader. 

When he was thirty-two years of age he was called to the Bar 
by the Inner Temple, having obtained a certificate of honour in 
the Bar final examination. His first ten years of practice, mostly 
in Manchester or Liverpool, were extremely busy, so busy indeed, 
that he was able at the end of that comparatively short period 
to take silk, in 1912. From that time onwards Gordon Hewart 
never looked back. In 1913 he was elected Liberal member for 
leicester. In 1916 he became Solicitor-General. In 1919 he 
became Attorney-General, succeeding Sir F. E. Smith, who 
became Lord Chancellor. In 1921 he was made a member of the 
Cabinet and was one of the signatories to the Treaty with Ireland. 
In that year the late Lord Reading left the office of Lord Chief 
Justice vacant on his appointment as Viceroy of India and Lord 
Trevethin became Lord Chief Justice, in his seventy-cighth year. 
In the following year Lord Trevethin retired and Sir Gordon 
Hlewart, K.C., became Lord Chief Justice, and took the title of 
Lord Hewart of Bury. In 1940 he retired from that office on 
account of ill health. 

Lord Hewart’s greatness as Lord Chief Justice resulted mainly 
from his classical training, together with his Manchester 
Liberalism. His Liberalism was particularly apparent in his 
book “ The New Despotism ” in 1929, in which he attacked the 
delegation to Ministers of the power of legislation by the so-called 
“Henry VIII Clause.” <As a result’ of this work, the Lord 
Chancellor appointed a Committee on Ministers’ Powers, which 
reported that delegated legislation, though inevitable and 
desirable in the modern State, should be subject to the scrutiny 
of a committee of each House and that the method of confirming 
delegated legislation by Parliament should be standardised. 

As an orator, the late Lord Hewart was unsurpassed. It may 
be that he seemed to yield at times to the temptation of using 
his powers as an advocate on the Bench. This apparent tendency, 
however, oi. y resulted from his passionate desire to see justice 
done, and if he made up his mind about a case he rarely failed to 
convince the jury that he was right. 

He also used his advocacy to defend his office against any 
encroachment on the plenitude of its powers or dignity. His 
insistence on his rights as Lord Chief Justice to be present in the 
House of Lords ** to treat and give counsel on the affairs of State ”’ 
in 1929, on the controversy arising out of his nomination by the 
Liberal Party to be a member of Lord Ullswater’s Committee on 
Electoral Reform, and again in 1934, when he adjourned a case 
in order to secure the modification of a clause in the Supreme 
Court of Judicature (Amendment) Bill which appeared to be an 
affront to the senior Lord Justice of the Court of Appeal, enabled 
him to hand on his judicial office unimpaired. 

Another example of his Liberalism as well as of his vigorous 
defence of the powers of the judiciary occurred when the Court 
of Criminal Appeal and the Court of Appeal gave different 
decisions on the rectitude of a price maintenance association 
demanding money as consideration for refraining from publishing 
in a black list the name of a trader who infringed their price 
maintenance code. The Court of Criminal Appeal, in R. v. Denyer 
{1926] 2 K.B. 258, held that this was the criminal offence of 
uttering a letter demanding money with menaces, while the 
Court of Appeal held, in Hardie & Lane, Ltd. v. Chilton [1928] 
2 K.B. 306, that it was permissible for a trade association to 
indulge in this form of conduct in the legitimate protection of the 
trade interests of its members. Lord Hewart energetically con- 
tended that the Court of Criminal Appeal was of equal standing 
with the Court of Appeal and was not bound by the latter’s 
decisions ((1928), 20 Cr. App. Rep. 185). Lord Justice Scrutton, 
with equal energy, argued that the contrary was the case. This 
conflict of authority was not resolved until 1937 in the House of 
Lords’ case of Thorne v. Motor Trade Association {1937] A.C. 797, 
when it upheld the Court of Appeal’s decision in Hardie & Lane's 
case. 

Any estimate of Lord Hewart’s position as a judge would be 
incomplete if it did not refer to his well-known dictum, so 
profound in its meaning and influence on the course of the 
English criminal law: * It is important not only that justice 
shovld be done, but that it should be manifestly seen to be done.”’ 














There can be no doubt that a great figure has passed from this 
earthly scene, and not only his friends, but also all friends of 
liberty of thought and expression will mourn that his own wish 
to have gone on for another twenty or thirty years was unhappily 
not fulfilled. 








Criminal Law and Practice. 
Manslaughter by Negligence. 


THE law as to the standards of care that must be exercised by 
different persons in different situations is at all times fascinating. 
The criminal law on the subject is likewise not devoid of its 
peculiar interest. Criminal negligence sufficient to bring home 
a charge of manslaughter is punishable by the State because 
it is negligence which shows ‘ a disregard for the life and safety 
of others”? (R. v. Bateman (1925), 19 Cr. App. R.8). With 
regard to the management of motor traffic on the roads, the 
“man in the street’? may opine that any sort of carelessness 
constitutes a disregard for the life and safety of others, but 
the law has taken another view. Lord Atkin’s admirable speech 
in Andrews v. Director of Public Prosecutions [1937] A.C. 576, 5S 1, 
showed that though ‘* expressions will be found which indicate 
that to cause death by any lack of due care will amount to 
manslaughter... aS manners softened and the law became 
more humane a narrower criterion appeared.” ‘ Probably.” 
said Lord Atkin, ‘of all the epithets that can be applied, 
‘reckless ’ most nearly covers the case.” Even that word, he 
said, was probably not all-embracing, because it) suggested an 
indifference to risk ‘‘ whereas the accused may have appreciated 
the risk and intended to avoid it, and yet shown such a high 
degree of negligence in the means adopted to avoid the risk as 
would justify a conviction.” Lord Atkin held that it) was 
perfectly possible for a man to drive at a speed or in a manner 
dangerous to the public and cause death and yet not be guilty 
of manslaughter, and that a judge should direct a jury in a 
case of manslaughter that the degree of negligence required 
for that offence was not necessarily the same as that required 
for the offence of dangerous driving. 

In the course of his speech Lord Atkin said that the stricter 
view became apparent in prosecutions of medical men for man- 
slaughter by reason of negligence. Nevertheless he thought 
that the principle to be applied in all cases of manslaughter 
by negligence was the same, and while criticising the question- 
begging introduction of punishability by the State as part of the 
criterion of manslaughter, in 2. v. Bateman, supra, he nevertheless 
approved that decision. 

As regards medical men and persons professing medical or 
surgical skill, while the principle to be applied in cases of 
manslaughter by negligence is the same as in other cases of 
manslaughter by negligence, the standard of care to which 
reference of the epithet ‘* reckless ’? must be made is not the same 
as in other cases, but is the average standard of care of persons 
professing medical or surgical skill. An interesting example of 
an unsuccessful allegation of criminal negligence against a medical 
man occurred in the recent Privy Council appeal of Akercle v. R. 
(1943), All E.R. 367. The case was tried by an assistant judge 
without a jury and resulted in a convictign and three years’ 
imprisonment with hard labour, subsequently reduced by the 
West African Court of Appeal to a fine of £500 or, in default of 
payment, twelve months’ imprisonment with hard labour. 

The facts were that in the course of his practice the accused treated 
fifty-seven children and twenty-one adults at Osaga and thirty- 
three children and twenty-eight adults at Akanu for an epidemic 
disease known as yaws. There were two well-recognised treat- 
ments for the disease, both by injection, one of an arsenical 
preparation and the second of a powder of sodium bismuth 
tartrate, 3 grains for an adult and one fora child. In most cases 
the appellant used the second method, but ina few cases he used 
the first. The children died at Osaga after the treatment. The 
charge related to the death of one child, which was due to stomatitis 
induced by bismuth poisoning which resulted from the injections. 
The charge was based on the suggestion that the preparation used 
by the appellant was too strong, and the evidence of the other 
deaths was said by Lord Porter to be admissible to show the 
strength of the mixture on the bottle used by the accused. The 
trial judge found that the appellant was guilty of eriminal 
negligence in preparing too strong a mixture. A Government 
medical inspector had given evidence that he would be shocked by 
a proportion of ten to fourteen cases out of seventy of severe 
reaction to these injections. Lord Porter referred to the statement 
of the law in R&R. v. Bateman: ** A doctor is not criminally 
responsible for a patient’s death unless his negligence or incom- 
petence passed beyond a mere matter of compensation .. . and 
showed such reckless disregard for life and safety as to amount to 
a crime ayainst the State,’’ and said that those words could not 
safely be made more definite. 

Lord Porter cited two 
4 F. & F. 920, and R. v. Crick (1859), 1 F. & F. 
illustrate the care which should be taken before 
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of his profession. The first was a case where Erle, C.J., ‘‘ strongly 
put it to the jury ” that the prisoner should not be called upon 
as there was insufficient evidence in a case where the prisoner, 
being a chemist, had put aconite by mistake into the wrong 
bottle. In the latter case a person who was not a medical 
practitioner had administered a dangerous medicine called 
lobelia, and Pollock, C.B., said that if the prisoner had been a 
medical man he would have recommended the jury to take the 
most favourable view of his conduct. The committee advised 
Ilis Majesty to allow the appeal in Akerele v. R. on the ground 
that as there was only one act of negligence, the mixing of the 
substance injected, it was not criminal, and the mere fact that 
a number of people died did not make it so. 

Judging from the reports it seems to be extremely difficult 
to prove a charge of manslaughter by negligence against a 
medical man. It is entirely a question for the jury, but unless 
doctors are willing to give evidence in a particular case that a 
member of their profession has been guilty of a reckless disregard 
of human life, that is, unless the prisoner’s degree of negligence 
is criminal when judged by ordinary standards of medical skill, 
the prosecution will not be able to prove their case. 





A Conveyancer’s Diary. 
Liabilities (War-Time Adjustment) Act, 1941. 


My attention has been called to a ‘‘ Current Topic ”’ in this 
journal of 6th March, 1943, about the relation between things 
done under the Liabilities (War-Time Adjustment) Act, 1941, 
and registration under the Land Charges Act and Land Registra- 
tion Act. The ** Current Topic ” refers to a column in The Law 
Society's Gazette for February, 1943, which in its turn discusses 
correspondence between the Council of the Society and the 
Lord Chancellor’s office. A most obscure and unsatisfactory 
situation appears to exist, which I think it necessary to consider 
here: but I feel it desirable to say that I do so with much 
hesitation ; if the observations below are correct, it is distinctly 
surprising that they have not been made sooner. 

The question is what searches (if any) become incumbent upon 
a purchaser of land by reason of the passing of the Act of 1941 ? 
To get this matter in perspective, it is first necessary to go back 
to the Law of Property Act, 1925. By s. 198 of this Act it is 
provided as follows :— 

“ (1) The registration of any instrument or matter under 
the Land Charges Act, 1925, or any enactment which it replaces, 
in any register kept at the land registry or clsewhere, shall be 
deemed to constitute actual notice of such instrument or 
matter, and of the fact of such registration, to all persons and 
for all purposes connected with the land affected, as from the 
date of such registration or other prescribed date and so long 
as the registration continues in force. 

“ (2) This section operates without prejudice to the pro- 
visions of this Act respecting the making of further advances 
by a mortgagee, and applies only to instruments and matters 
required or authorised to be registered under the Land Charges 
Act, 1925.” 

Section 199, so far as material to the present question, is as 
follows : 
“(1) A purchaser shall not be deemed to be prejudicially 
affected by notice of —(i) any instrument or matter capable 
of registration under the provisions of the Land Charges Act, 
1925, or any enactment which it replaces, which is void or not 
enforceable as against him under that Act or enactment, by 
reason of the non-registration thereof.’’ ; 
Pausing there, for these sections are the basis of all con- 
veyancing practice about searches, the position is that if an 
instrument or matter is capable of registration under the Land 
Charges Act and is registered, the purchaser has actual notice, 
and therefore all purchasers must search the register kept under 
the latter Act. If the instrument or matter is registrable but is 
not registered the purchaser is wholly unaffected by it if it is 
void or unenforceable by reason of non-registration (all registrable 
instruments and matters are either one or the other), so that a 
negative result of a search is a protection to the purchaser. 

Turning now to the Land Charges Act, we find directions that 
various registers shall be kept :— 

(1) A register of pending actions (s. 2), defined as ‘‘ any 
action, information or proceeding pending in court relating to 
any land or any interest in or charge on land, and a petition 
in bankruptcy filed after the commencement of this Act.” 
Under s. 3 it is provided (with a special exception for bank- 
ruptcy petitions) that an unregistered pending action “ shall 
not bind a purchaser without express notice thereof.” 

(2) A register of annuities, which cannot be relevant to the 
present matter. 

(3) A register of writs and orders (s. 6) which covers 

(4) writs and orders for enforcing judgments, statutes 
and recognisances (which can hardly be relevant here) ; 

(b) ““any order appointing a receiver or sequestrator of 
land ” (this class is important for the present purpose) ; 

(c) receiving orders (which are not material). 








Under s. 7 registrable writs and orders which are not in fact 
registered are ‘‘ void as against a purchaser of the land.” 

4. A register of ‘‘ deeds of arrangement” affecting land 
(s. 8). Unless registered, a deed of arrangement is ‘‘ void as 
against a purchaser of the land ”’ (s. 9). 

5. A register of land charges (s. 10). Land charges are 
divided into five classes. Classes A and B are for securing 
moneys expended under certain Acts and do not seem to be 
relevant here. Class C comprises puisne mortgages, limited 
owners’ charges, and estate contracts (which are not relevant) 
and general equitable charges (which seem to be relevant). 
Class D covers revenue charges for death duties, equitable 
easements and restrictive covenants, none of which seem to 
affect the present issue. Class E is a peculiar class of old 
annuities and is irrelevant. Unders. 13 aClass C land charge 
(with which class alone we appear to be concerned) is void 
against a purchaser if it is not registered. 

For the moment, the only other relevant section of the Land 
Charges Act is s. 23, under which registration under the Land 
Registration Act, where practicable, is substituted for registration 
under the Land Charges Act in the case of registered land. | 
do not propose to examine the Land Registration Act minutely. 
The position, as I understand it, is that, in practice, one registers 
under that Act where the land is registered land and under the 
Land Charges Act where it is unregistered land. My observations 
on the Land Charges Act must be read subject to that 
qualification. 

Those are the basic general provisions. 1 turn now to the Act 
of 1941. Under s. 1 of that Act it is possible to make a ‘‘ scheme 


of arrangement ”’ for the affairs of a debtor with the assistance of 


a “ Liabilities Adjustment Officer.”” Among other things, it is 
possible for such a scheme to provide for the ‘* assignment or 
charging of any property of the debtor in favour of the creditors.” 
The first two questions therefore are (i) is the instrument creating 
a scheme of arrangement affecting land registrable as a deed of 
arrangement under the Land Charges Act? (ii) in so far as 
such a scheme provides for charging the debtor’s real property 
(and assuming that the charge is not protected by a deposit of 
deeds) is the charge registrable as a general equitable charge 
under the Land Charges Act ? 

According to the Lord Chancellor’s department, as reported 
in The Law Society's Gazette, *‘ Schemes of arrangement under 
(the Act of 1941) are not registrable under the Land Charges Act 
(or the Land Registration Acts), having regard to s. 1 (10) of the 
(Act of 1941), and ss. 8 and 20 of the Land Charges Act.”’ In 
my opinion this statement is incorrect. Section 1 (10) of the 
Act of 1941 provides as follows: ‘* Nothing in the Deeds of 
Arrangement Act, 1914, shall apply to a scheme approved under 
this section’’; that is all: there is nothing about the Land 
Charges Act. Nor can I find anything elsewhere in the Act 
of 1941 dealing with registration of schemes of arrangement under 
the Land Charges Act. So much for the reference to s. 1 (10); 
the department also cites ss. 8 and 20 of the Land Charges Act. 
I have already referred to s. 8, which provides for the registration 
of *‘ deeds of arrangement affecting land.’? The only passage 
in s. 20 which could possibly be relevant is subs. (8), which says : 
*** Deed of arrangement’ has the same meaning as in the Deeds 
of Arrangement Act, 1914.’ That is to say, for the purposes of 
s. 8, a ‘‘ deed of arrangement ”’ is the same class of instrument as 
in the subject-matter of the Act of 1914. Section 1 of that Act 
says: ‘*(1) A deed of arrangement to which this Act applies 
shall include any instrument of the classes hereinafter mentioned 
whether under seal or not—(a) made by, for or in respect of the 
affairs of a debtor for the benefit of his creditors generally ; 
(b) made by, for or in respect of the affairs of a debtor who was 
insolvent at the date of the execution of the instrument for the 
benefit of any three or more of his creditors : otherwise than in 
pursuance of the law for the time being in force in relation to 
bankruptcy. (2) The classes of instrument hereinbefore referred 
to are (a) an assignment of property ; (6) an agreement for a 
composition ”’ together with certain other sorts of instrument in 
cases where the creditors obtain control of the debtor’s business. 
The rest of the Act of 1914 lays down what is to occur in a case 
where there is a deed of arrangement as defined in s. 1. The 
Act of 1941, s. 1 (19), by saying that nothing in the Act of 1914 
is to apply to a scheme of arrangement, certainly excludes all 
such schemes from the rules laid down by the Act of 1914; but. 
equally obviously, it does not strike out of the Land Charges Act 
the definition for the purposes of that Act of a ‘‘ deed of arrange- 
ment,” which is a referential definition looking back to the 
wording of s. 1 of the Act of 1914. The result is, in my view, 
that if a scheme of arrangement falls within the definition of a 
** deed of arrangement ”’ in the Land Charges Act, it is registrable 
under the Land Charges Act, and if not registered is void against 
a purchaser under s. 9. Purchasers should therefore search, 
and if the search discloses nothing they are protected. 

Further, | apprehend that if such a scheme creates an equitable 
charge not secured by a deposit of documents, it is registrable as 
a general equitable charge under Class C (iii) of s. 10; a purchaser 
should therefore search, and if the search discloses nothing he is 
protected, since by s. 13 (2) an unregistered Class C land charge 
is void against a purchaser. 
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| appreciate that under the Act of 1941 and the rules made 
thereunder a register called the ‘‘ Adjustment Register ’’ is 
kept, which shows entries about things done under the Act of 
1941. Such information may well be very interesting in other 
connections, but it appears to be quite immaterial to the question 
whether or not a purchaser of land affected by one of these schemes 
is affected with notice of the scheme. That is a question under 
the Land Charges Act and the Law of Property Act, which the 
Act of 1941 does not modify or repeal. 

Under s. 3 of the Act of 1941 the appropriate court can make a 
* protection order ”’ or a ** liabilities adjustment order.”’ Hither 
of such orders may affect land ; for example, the court may by a 
protection order charge the whole or any part of the debtor’s 
property in favour of his creditors. Obviously, as the Lord 
Chancellor’s department says, an application for a liabilities 
adjustment order is registrable in the register of pending actions 
under the Land Charges Act. The department states that ‘‘ in 
practice the court officials do not effect registration’; the 
consequence is, of course (though it appears not to have been 
pointed out by the council or the department), that under s. 3 
of the Land Charges Act the pending action, being unregistered, 
does not bind any purchaser who has not express notice thereof. 

It is further stated by the department that ‘‘ Protection orders 
are registrable under the Land Charges Act if they provide for 
the appointment of a receiver of the land but not otherwise. In 
practice the court officials do not effect registration.’’ Clearly 
such an order is registrable in the register of writs and orders 
under s. 6 of the Land Charges Act if it appoints a receiver ; 
equally clearly it is void against a purchaser of the land if it is 
not registered (s. 7). I should personally have thought also that 
if such an order creates an equitable charge not covered by 
deposit of deeds, it is registrable as a Class C (iii) land charge, 
and if not so registered is void against a purchaser (s. 138). 

Finally, the department says that liabilities adjustment orders 
are not registrable under the Land Charges Act. Clearly they 
are not registrable as such ; but if they create general equitable 
charges such charges are registrable. 

The Council express the view that the advisers of a purchaser 
or mortgagee should search the Adjustment Register ‘“‘ if there is 
the least doubt as to the financial stability of the vendor or 
mortgagor.’’ This proposal appears to me to be quite unsatis- 
factory. It introduces a new form of search and throws the 
responsibility for deciding whether to make it on the purchaser’s 
unfortunate solicitors, who may or may not have the materials 
to make a decision. It is quite contrary to one of the theories 
which we were given to understand lay behind the 1925 legislation, 
viz., that there must always be searches under the Land Charges 
Act and that such searches were to be the only ones. I have 
before me a restrained but indignant protest from a subscriber 
who read the recent ‘‘ Current Topic ’”’ on this matter, the 
information contained in which will, he says, ‘‘ cause practising 
solicitors much anxiety (not to say dismay).’? He adds: ‘* Over- 
worked and under-staffed solicitors appear to be called upon to 
undertake additional work and responsibility which ought not 
to be imposed on them, not to mention additional expenses to 
clients.” 

The opinions expressed by the Lord Chancellor’s department 
upon points of law are not, of course, binding, since only His 
Majesty’s judges can decide what the law is. As stated above, 
certain of the opinions expressed in the present instance appear 
to me to be incorrect. If I am right, everything that can be 
done under the Act of 1941 is registrable under the Land Charges 
(ct if it creates charges on land ; if so, and if the “ court officials ”’ 
(or the chargees) do not register the thing in question, a purchaser 
is protected. That appears to be right and in accordance with 
principle. But it is unfortunate that the present chaotic situation 
has been allowed to arise. 








Parliamentary News. 


HOUSE OF LORDS. 
Catering Wages Bill [H.C.] 
Read Second Time. 
Housing (Agricultural Population) (Scotland) Bill [H.C.) 
Read First Time. 


[6th May. 


[llth May. 

HOUSE OF COMMONS. 
Hydro-Electric Development (Scotland) Bill [H.C.]. 

Reported, with Amendments. 
London County Council (Money) Bill [H.C.}. 
Marriages Provisional Orders Bill [H.C.]. 

Read First Time. 
Nurses (Scotland) Bill [H.C.]. 

Read First Time. [6th May. 
Town and Country Planning (Interim Development) Bill [H.C.]. 

Read Second Time. [11th May. 
War Damage Bill [ H.L.]. 

Read Third Time. 


[6th May. 


[5th May. 


[llth May. 





The King has been pleased to approve that the honour of knighthood 
be conferred upon the Hon. Mr. Justice Cohen on his appointment as a 
Justice of the High Court of Justice, Chancery Division. 





Landlord and Tenant Notebook. 


Tenancy Created by Contract of Sale. 

So far, the present war has produced more disputes about whether 
the Rent, etc., Restrictions Acts apply to a particular relationship 
than disputes about their effect if they do apply. In a number of 
cases which have been discussed in the ‘‘ Notebook ”’ the question 
has been either whether a tenancy was within the Acts or whether 
there was a tenancy at all (the latter is a question on which the 
1914-1918 war produced surprisingly little authority). Thus, it 
has been decided that parsonage houses are outside the Acts 
(Bishop of Gloucester v. Cunnington [1943] 1 K.B. 101 (C.A.)) 
(see 87 Sou. J. 18); attempts to exclude their operation on the 
ground of attendance or furniture, or both, were dealt with in 
Feigenbaum v. Sutcliffe (1942), 87 Sol. J. 27 (C.A.) (see 86 Son. J. 
40), in the county court case discussed in the ‘‘ Notebook ”’ of 
30th January last (87 Sou. J. 37), and more recently in Brown v. 
Robins [1943] W.N. 93 (C.A.) (yet to be discussed). Whether a 
tenancy at will was within the Acts was gone into in Chamberlain 
v. Farr (1942), 2 All E.R. 567 (C.A.) (but not very satisfactorily : 
see 86 Sou. J. 374); while in another county court case discussed 
in 86 Son. J. 222, and in Booker v. Palmer (1942), 87 Sou. J. 30 
(C.A.) (see 87 Son. J. 63), it was held that certain victims of 
air-raids, accommodated in the one case by local authorities and 
in the other by a charitable friend of a friend, were not, in the 
circumstances, tenants at all. 

Quite a different set of circumstances was investigated in the 
recent case of Dunthorne and Shore v. Wiggins [1943] W.N. 86. 
For if, as seems likely, in the county court case last referred to, 
and in Booker v. Palmer, supra, the protection of the Rent Acts 
was an afterthought as far as the parties were concerned, it was 
suggested in the recent case that the agreement adjudicated upon 
was a device adopted to avoid those Acts. I hasten to add 
that from the report of the judgment of Bennett, J., at 
present available, it is clear that the learned judge did not 
subscribe to that view. 

The agreement was one by which a company, as agents for the 
plaintiffs, sold, or purported to sell, a house to the defendant for 
£445. This was to be paid by means of a building society 
advance of £345 and a promissory note for £100. By cl. 2 the 
defendant agreed to pay the company £1 5s. every Monday until 
the promissory note was redeemed ; they were to retain, first, 
5 per cent. on the unredeemed balance of the note, pay the 
building society whatever was due, pay rates and insurance 
premiums when due, and credit the balance as a reduction of 
the promissory note. By cl. 3 it was agreed that pending 
completion (which was to synchronise with redemption of the 
note) the purchaser should be allowed entry as ‘* tenant at will ”’ 
provided he |it was in fact a ‘‘ she’’] paid the company 25s. a 
week, out of which they were to retain 18s. on the plaintiffs’ 
behalf, as interest on the outstanding balance of the promissory 
note and for payment of building society instalments and rates 
and insurance, the balance, subject to cl. 2, being credited as a 
reduction of the note. Later, by cl. 6, it was agreed that if any 
of the weekly payments was more than fourteen days in arrear, 
the purchaser would vacate the premises and any interest the 
purchaser might have had should cease and be extinguished. 
On payment of arrears the note was to be cancelled. 

Though the present report of the judgment is necessarily a 
short one, it shows that the learned judge was not prepared to 
hold that the agreement was ‘ not a genuine sale.’ For his 
lordship described the question as one ‘ whether the legal effect 
of the document was not merely to create the relation of vendor 
and purchaser, but also that of landlord and tenant.” : 

His lordship then held that cll. 3 and 6 * had all the attributes 
required at law to create the relation of landlord and tenant 
between the vendors and the purchaser.’? The action, which 
was for possession on the ground of more than two weeks’ default 
in the weekly payments, failed accordingly, the Rent, etc., 
Restrictions Acts applying. 

The attributes required at law have been described, in effect, 
as permission, by a person entitled to real estate for any interest 
or period, to some other person to use and enjoy that real estate 
for a less period upon certain conditions. These could be spelled 
out of cl. 8 alone: there was permission to enter—expressed to 
be “ at will,’ but of this, more later—and there was the express 
condition of weekly payments. 

There is no reason why the two relations of landlord and tenant 
and vendor and purchaser should not co-exist. Indeed, apart 
from express provision, it has been held that an occupation 
under an agreement for purchase constitutes a tenancy at will 
(Doe d. Stanway v. Rock (1842), Car. & M. 549). Similarly, 
attornment clauses in mortgage deeds effect the relationship 
of landlord and tenant with the result that if the rent be nominal 
or low enough, the mortgagor may, if power to determine similar 
to that provided for in Dunthorne and Shore v. Wiggins be provided 
and exercised, be dealt with under the Small Tenements Recovery 
Act, 1838 (Dudley and District Benefit Building Society v. Gordon 
[1929] 2 K.B. 105). 

But the learned judge did not actually determine (as far as the 
present report tells us) the nature of the tenancy. In view of 
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the effect given to the agreement, it seems impossible to contend 
that the tenancy remained, if it ever was, a tenancy at will ; 
if it were, there would be no need to stipulate that the tenant 
should vacate the premises, and his interest should be extin- 
guished, if any of the weekly payments should be more than 
fourteen days in arrear. But it is just possible to construe the 
agreement as one by which the purchaser-tenant entered as a 
tenant at will but became a periodic tenant. namely, a weekly 
one, when the first payment was made. 

I do not suggest that if it had been held that the tenancy was 
and remained a tenant at will the result would have been different, 
for the court would, no doubt, have considered itself bound by 
Chamberlain v. Farr, supra, also to hold that the Rent, etc., 
Restrictions Acts applied to such a tenancy. Though, as the 
* Notebook ” observed when dealing with that decision 
(86 Sou. J.374), it is a pity that the question was then decided 
with so little argument and deliberation. 








Our County Court Letter. 
Title to Wife’s Savings. 

In Blackwell v. Blackwell, at Oxford County Court, an application 
was made under the Married Women’s Property Act, 1882, s. 17, 
in respect of a sum of £103 standing to the credit of the wife in 
the books of the Oxford Co-operative Society. The claimant was 
the husband, and his case was that the amount had been saved 
out of the three guineas a week paid by him to his wife for 
housekeeping purposes. At the time of the marriage, in 1925, 
the wife had no separate property. She had left her husband, 
for no reason, two years ago. The case for the wife was that she 
was entitled to the money. At the time of the marriage, she had 
contributed £20 towards the cost of furnishing a home. Subse- 
quently, with her husband’s consent, she took in lodgers, and 
the sum standing to her credit was the result of her own hard 
work. His Honour Judge Donald Hurst observed that the 
husband provided facilities, enabling the lodgers to be taken. 
Any money saved by the wife was the property of the husband, 
in the same way that any surplus from the housekeeping money 
was returnable to the husband. Judgment was accordingly given 
for the claimant, with costs. 

The leading case hereon is Barrack v. M’Culloch (1856), 
3K. & J. 110, in which it was held that money received by a 
married woman out of the proceeds of her husband’s business, or 
saved by her out of money given to her by him for household 
purposes, dress, or the like, and invested by her in her own name, 
belongs to her husband. 

This was followed in Birkelt v. Birkelt (1908), 24 T.L.R. 284, 
in which a husband, who was living with his wife in England, 
went in search of work to South Africa. Ile remained there, in 
employment, for three years, during which period he remitted 
his wife fortnightly sums of money. Part of these sums were 
used to maintain the wife and children, and the balance was 
invested in the wife’s name in the Post Office Savings Bank. No 
conditions were made by the husband, when remitting. After 
the husband’s return, a separation occurred, and he claimed the 
bank balance, viz., £135. The county court judge held that the 
unspent balances were gifts to the wife, in whose favour judgment 
was given. The Divisional Court (Phillimore, J.. and Walton, J.) 
reversed this decision, and held that the money belonged to the 
husband. 

The court in the last-named case distinguished it, on the facts, 
from Brooke v. Brooke (1858), 25 Beayv. 342—a decision in favour 
of the wife. That was an exceptional case, in which there had 
been a discontinuity of married life for thirty-four years—during 
the husband’s absence in India. On his return, the wife, without 
any ostensible cause, and of her own accord, left her husband. 
He then returned to India, and claimed the unspent balance of 
his previous remittances. It was held, however, that the sums 
sent after a long period of separation had become part of the 
wife’s separate estate, and were irrecoverable. 

Nevertheless, it is not an absolute rule that any money saved 
and invested by the wife is the property of the husband. In 
Birkett v. Birkett, supra, Phillimore, J., conceded that, if there 
were any reason for saying that part of the money was the 
earnings of the wife, it might be necessary to order an account 
to be taken between the parties. 

Bailment of Gun Dog. 

IN Furnell vy. Foster, at Burton-on-Trent County Court, the 
claim was for £10 as the value of a cocker spaniel bitch. The 
plaintiff's case was that on the 20th October, 1942, he had lent 
the animal to the defendant for the shooting. On the following 
Monday the animal had not been returned, and it transpired 
that she had been found straying, without a collar. The police 
had therefore had her destroyed. The plaintiff had always 
taken the animal out on a leash. She was fully trained. The 
defendant’s case was that he had hired the animal for sixpence 
a day. She would not work, however, and had been put off the 
omnibus near the plaintiff’s home, where she should have arrived 
in due course. His Honour Judge Willes gave judgment for 
the plaintiff for the amount claimed, with costs. 





To-day and Yesterday. 


LEGAL CALENDAR. 

May 10.—On the 10th May, 1549, Sir James Hales was 
appointed a Justice of the Common Pleas. In the reign of 
Edward VI religious questions loomed large. He sat on the 
commissions which confirmed the deprivation of Bishop Gardiner 
and Bishop Bonner, on one directed against the anabaptists 
and on another which considered the reform of the ecclesiastical 
law. He sat in Chancery as deputy for Lord Chancellor Rich, 
and later to assist Lord Keeper Goodrich. He was a conscientious 
lawyer and refused to have anything to do with the attempt to 
settle the crown on Lady Jane Grey by an act of council, declaring 
that only Parliament could alter the succession. He showed 
equal courage after the accession of Mary, charging the grand 
jury at the assizes for Kent that the laws against nonconformists 
were still in force and must not be relaxed in favour of Roman 
Catholics. Though the Queen renewed his patent as a judge, 
Gardiner, now Lord Chancellor, refused to administer the oath 
to him, and he was soon afterwards imprisoned. Shortly after 
his release he went mad and drowned himself. 

May 11.—Sir William Rawlinson died on the 11th May, 1703, 
and was buried in the church at Hendon where he had purchased 
an old mansion. He was called to the Bar by Gray’s Inn in 1667 
and became serjeant-at-law in 1686. On the Whig Revolution 
he was appointed one of the commissioners of the Great Seal 
in 1689, and at the same time knighted. He acted as com- 
missioner for three years until Sir John Somers was appointed 
Lord Keeper. The King would have made him Chief Baron 
of the Exchequer, but Somers successfully objected on the 
ground that the holder of that office ‘“‘ should be experienced 
in the course of the Exchequer and knowing in the common 
law.”’ 

May 12.—One day in January, 1766, an elderly couple were 
seen in the Royal Exchange with a fine girl of about fourteen 
thinly and ill clad. At first it was thought they were asking 
charity of the gentlemen they accosted, but at length a ship’s 
captain whom they had approached made it known that they 
had offered to sell him the child. They were at once taken 
into custody by the beadles, and on the 12th May they came 
up for trial at the Guildhall. Then it appeared that their name 
was Crouch, and that they lived at Bodmin, where they had 
heard ‘‘ that young maidens were very scarce in London and 
that they sold for a good price.’ Thereupon they had taken 
their little niece out of the poor-house and walked all the way 
from Cornwall to London to bring her to market. The man 
was sentenced to six months in Newgate and the woman, regarded 
as being under his influence, was fined a shilling. 

May 13.—On the 13th May, 1661, ** Sir Archibald Johnnestown, 
of Warystoun, lait Clerk Register, being forfeit in this Parliament, 
and being fugitive fra the lawis of this Kingdome, for his treason- 
able actis, he was first oppinlie declairit traitour in face of 
Parliament, thaireaftir the Lord Lyon King at airmes, with 
four heraldis and sex trumpetteris, went to the Mercat Croce of 
Edinburgh, and thair made publict intimation of his forfaltrie 
and treason, rave asunder his airmes, and trampled thame under 
thair feet.’ Johnston, a distinguished lawyer and judge, had 
taken a prominent part against the King during the civil war 
and in the time of the Commonwealth. On the Restoration he 
escaped abroad and was declared traitor in 1661. Two years later 
the French delivered him up and he was executed. 

May 14.—Edward Gibbon Wakefield ran away with two 
heiresses. The relatives of the first accepted the situation and 
obtained him employment in the diplomatic service. After her 
death he tried again, but more recklessly, decoying from a boarding 
school in the North of England a highly eligible young woman. 
By making her believe that her father was financially ruined and 
could only be saved if she would marry him, Wakefield induced 
her to go through a ceremony at Gretna Green. He then took 
her to France, though he had conscience enough not to take 
advantage of his position, and thence wrote to her father breaking 
the news. This time the gamble failed and he found himself 
in the dock. On the 14th May, 1827, he was sentenced in the 
Court of King’s Bench to three years’ imprisonment in Newgate. 
The marriage was annulled by Act of Parliament. In gaol he 
turned his attention to colonial problems and after his release 
translated his conclusions into action. His ideas changed 
Australia from a convict settlement to a colony. He had a 
large share in framing Lord Durham’s report which gave Canada 
constitutional government. His enterprise compelled a reluctant 
Colonial Office to annex New Zealand only just in time to forestall 
the French. ‘To its early development he devoted all his restless 
energy and intellectual force. 

May 15.—On the 15th May, 1780, the Old Bailey Sessions ended 
when four men were condemned to death, two for highway 
robbery, one for rape, and one for stealing a cow. 

May 16.—-On the 16th May, 1532, Sir Thomas More resigned 
the office of Lord Chancellor. The ecclesiastical crisis brought 
about by the King’s claim to be supreme head of the Church had 
reached a point when his integrity made it impossible for him to 
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remain in public life. He was, in his dying words, ‘‘ the King’s 
good servant, but God’s first,” and three years later this steadfast 
principle was to cost him his life. He could not admit the divine 
right of the State. He had never supplemented his official salary 
by perquisites and gifts, and when he retired ‘ after his debts 
paid, he had not, . . . his chain excepted, in gold and silver left 
him the worth of £100." Apart from the £100 annuity which 
the King continued to pay him till his arrest, More estimated 
that he had not “* yearly full £50.’’ He provided for his depen- 
dants, placed his gentlemen and yeomen with bishops and 
noblemen and his eight watermen with his successor, to whom 
he gave his great barge. And so he passed into private life again. 


SPEECH, PLAIN AND COLOURED. 

At Edmonton County Court recently, Judge Alchin intervened 
when a police constable quoted three witnesses as having said : 
“ | was proceeding ...”’ ‘‘ lamsure they said ‘ I was going,’ ”’ 
he suggested. ‘‘ It may be traditional to edit witnesses’ state- 
ments, but by the time you have finished with such words as 
‘ proceeding ’ and ‘‘ transpiring ’ we will not have any language 
left.” By contrast, a Billingsgate fish merchant, summoned at 
the Mansion House, asked leave to use his own language as it 
would be much easier for him and there were no ladies present. 
The presiding alderman told him he must use his own discretion 
and be responsible for the risk he took. The defendant, with a 
smile continued his evidence in the broadest and most unprintable 
‘ Billingsgate.’”’ The incident recalls the case at the Leeds 
Assizes when a witness was asked: ‘ Did you say to your wife : 
‘If you don’t b——- well take care you will repent of it’? ” 
To this he replied: ‘* No, I couldn’t have said that. I don’t 
use that word.”’ ‘ I suppose,’’ said Phillimore, J., it is the word 
beginning with ‘b’ that you do not use?” ‘* Oh no,”’ was the 
answer, *“‘ I do use that word. It’s the word ‘ repent’ which I 
don’t use.” This judge had more propriety of speech than 
knowledge of the ways of the world. It is he who is said to have 
suggested to the master of a ship, which had been stranded on a 
reef by the pilot, that he might have said to him: ‘‘ You goose, 
you great goose, do you not perceive that you are running on a 
rock.” 








Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 


Estate Agents’ Commission. 

(). A, being desirous of disposing of a house, notifies three 
separate agents, who take particulars and put same on their 
books. Subsequently, and in the ordinary course of their 
business, they send out particulars of same, with others, to 
different inquirers. Meanwhile A, thinking perhaps that he may 
be able to find a purchaser himself, issues an advertisement over 
his own name. Ile subsequently receives a call from B, who, 
after some negotiation, agrees to purchase the property. It 
later transpires that B, who has been wanting to buy a place for 
some time, had notified his requirements to various agents, 


including all three of those first above mentioned, and each of 


them had sent him particulars of A’s property, with others. 
Is the last-mentioned fact by itself sufficient to entitle the three 
agents to claim commission on the subsequent sale to B by A, or 
would A be protected from this if B certified that although he 
remembered receiving particulars from the agents, his purchase 
had in fact been brought about as the result of A’s own advertise- 
ment and a subsequent meeting between them ? In other words, 
can an agent claim commission merely on proof of the fact that 
he has supplied particulars of the property concerned to a man 
who subsequently buys, without doing anything further to earn 
his commission ? 

A. It is considered that the evidence of B would disentitle 
the agents to commission. The last question is answered in the 
negative, but only in view of B’s evidencé> The mere supplying 
of particulars might, in some cases, entitle an agent to commission. 


Repairs Allowance 

(). A leases premises to B on a lease providing for the landlord 
doing outside repairs aud the tenant inside. B sub-lets at a 
higher rent, in consequence of which the net Sched. A assessment 
is increased to a figure higher than the rent paid to A. B pays 
the Sched. A tax and can make a deduction of 10s. in the £ from 
the rent paid to A. How does A obtain the benefit of his repairs 
allowance ? He seems to lose it altogether, for he has to suffer 
a deduction of tax on a figure that is a good deal higher than the 
old net Sched. A. 

A. Under the existing law it is not possible for A to obtain the 
benefit of his repairs allowance. Reference should be made to 
the case of Egyptian House Properties v. Maynards, Ltd. [1934] 
1 Ch. 681. In their report in 1936 the Income Tax Codification 
Committee summarised the facts of that case as follows, assuming 
for the purpose of the example that A (i.e., the plaintiffs) were 





liable for all repairs (although in the actual case the plaintiffs 
were liable for external repairs only): Year 1932-33. A let 
property to B at a rent of £550 per annum, A being liable for 
repairs. B sub-let the property to C at a rent of £800 per annum, 
Schedule A assessment: gross, £880; repairs allowance, £150 ; 
net, £730. Tax charged, £730 at 5s. in the £ £182 10s. 
The question was whether B could, on paying his rent of £550 
to A, deduct tax on the full £550 or only at £400 (i.e., £550 minus 
£150 repairs allowance), on the ground that, as A was liable for 
repairs, the benefit of the repairs allowance should accrue to him. 
It was held that r. 4 of No. VIII of Sched. A did not provide for 
the allowance to be based on the particular circumstances of that 
case, where the net Sched. A assessment was not below the rent 
payable by B to A; and that, where it did so or did not, r. 11 of 
No. VIIL of Sched. A would prohibit the passing on of the 
allowance by an intermediate to a superior lessor (‘* owner ”’ in 
the latter rule being held to include the immediate landlord of 
the tenant-occupier, and the words ‘‘ no person entitled to any 
annual sum” being held to include any superior landlord). 
The result of the decision in the Hgyptian House Properties case 
is that A, who is liable for repairs, gets no benefit from the repairs 
allowance, while B, who is not liable, gets the benefit. Without 
questioning the soundness of the judgment in this case, the 
Income Tax Codification Committee expressed the view that the 
result was not in accordance with the intention of the Legislature 
when in 1894 the repairs allowance was conceded. The committee 
commented that r. 11 seems designed to prevent persons who 
could not be liable for repairs from reaping any benefit from the 
repairs allowance. By subs. (4) of el. 75 of their draft Bill the 
Codification Committee proposed to carry into effect what was 
believed to have been the intention of the Legislature by giving 
the benefit of the allowance to the person who bears the burden 
in respect of which the allowance is granted. The effect of the 
change recommended was to divide the ultimate burden of the 
tax charged on the annual value among A, B and C in accordance 
with the amounts of their respective beneficial interests. 
Unfortunately, this recommendation of the Codification Committee 
has not so far been implemented and the existing law is still as 
laid down in the Egyptian House Properties case. Hence there 
appears to be no redress possible in regard to the anomaly 
referred to by our correspondent. 





Obituary. 


Mr. MAURICE HEALY, M.C., K.C. 
Mr. Maurice Healy, M.C., K.C., Recorder of Coventry, died on 
Sunday, 9th May. An appreciation appears at p. 167 of this 
issue. 





H. HORSLEY. 
barrister-at-law, 
was 


Mr. W. 

Mr. William Henry Horsley, 

Saturday, 8th May, aged eighty-eight. Ie 
Lincoln’s Inn in 1885. 


Mr. R. P. MAHAFFEY. 

Mr. Robert Pentland Mahaffy, legal adviser to the Governor 
of Malta from 1921 to 1929, died on Saturday, 8th May, aged 
seventy-two. He was educated at Marlborough and King’s 
College, Cambridge, and was called by the Inner Temple in 1901. 


Mr. C. G. BOWDITCH. 

Mr. Charles Gordon Bowditch, solicitor, of Liverpool, died 
recently, aged forty-eight. He was admitted in 1941, having 
been for many years previously engaged as an accountant. 

Mr. T. B. FITCH. : 

Mr. Thomas Birch Fitch. solicitor, of Nuneaton, died on 

Friday, 23rd April, aged sixty. He was admitted in 1909, 


Mr. J. KENYON. 

Mr. John Kenyon, solicitor, of Messrs. Coope & Kenyon, 
solicitors, of Bolton, died on Tuesday, 27th April, aged seventy- 
one. He was admitted in 1894. 

Mr. T. SMEDDLES. 

Mr. Thomas Smeddles, solicitor, of 
Thursday, 22nd April, aged seventy-two. 
1912. 


A new Aliens Order, made by the Minister for Justice of Eire, requires 
aliens resident in Great Britain or Northern Ireland going to Kire to provide 
themselves with passports or other identity documents bearing visas granted 
by the Irish High Commissioner in London or by the Department of External 
Affairs in Dublin. 

The usual monthly meeting of the Directors of the Law Association 
was held on Monday, 3rd May, Mr. G. D. Hugh Jones in the chair. There 
were six other Directors present and the Secretary. The final arrangements 
were made for the holding of the Annual General Court on Thursday, 
3rd June, 1943, Lord Blanesburgh, the President, having notified his 
willingness to be present and preside. The sum of £26 was voted in relief 
of a deserving applicant, the final accounts for the financial year were 
directed to be paid, the annual report was considered and approved, and 
other general business was transacted. 


died = on 
called by 


Blackburn, died = on 
Hle was admitted in 











174 


THE fSOLICITORS’ JOURNAL 


May 15, 1943 





Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
Marrache v. Ashton. Marrache +. Onos. 
Lord Macmillan, Lord Romer, Sir George Rankin and Sir Madhaven Nair. 
22nd January, 1943. 
Gibraltar—Mortgages to secure sums of Spanish prsctas 
in Gibraltar—Rate of exchange in sterling. 


Market for pesetas 


Appeal from a judgment of the Supreme Court of Gibraltar. 

The appellant M by a mortgage dated the 28th October, 1931, mortgaged 
certain freehold property at Gibraltar in favour of the respondent O to 
secure the sum of 50,000 Spanish pesetas, which he covenanted to repay to O 
on the 31st October, 1936. By a second mortgage dated the 22nd 
November, 1933, the appellant covenanted to pay 25,000 pesetas to the 
respondent A. By a third mortgage of the same property dated the 
28th March, 1934, the appellant covenanted to pay the sum of 35,000 pesetas 
to A on the 31st October, 1936. On the 25th May, 1939, A took out a writ 
in the Supreme Court of Gibraltar against the appellant claiming payment 
of £1,433 10s., as the equivalent of 60,565 pesctas at 42°25 to the pound 
sterling, and on the same day O took out a writ claiming £1,200 as the 
equivalent of 50,712 pesetas at 42°25 to the pound sterling, being the 
respective sums due for principal and interest under the mortgages. The 
actions were consolidated. The appellant contended that at the date of 
the issue of the writs the market value of pesetas in Gibraltar was 132 to 
the pound sterling. He tendered payment to A of £458 16s. 8d. and to O 
of £384 3s. 9d., being the equivalent of the sums due under the mortgages 
at 132 pesetas to the pound sterling. The tenders being refused, he paid 
these sums into court. The rate of 42°25 pesetas to the pound sterling 
adopted by the respondents was admitted to be the official rate of exchange 
in London under the Clearing Office (Spain) Order, 1936. In the course of 
the proceedings, A and O abandoned the rate of 42°25 pesctas and claimed 
payment at the rate of 53 pesetas to the pound, and the Chief Justice gave 
judgment in their favour for sums based on this rate. The appellant 
appealed. It appeared that the rate of 53 pesetas was the official rate fixed 
in Spain at which tourists entering Spain could exchange pounds at the 
customs house for pesetas. It also appeared that pesctas notes were legal 
tender in Spain, but by a decree of the Spanish Government of 1938 it was 
declared to be an offence to import or export pesetas notes. Nevertheless, 
there was in fact a market for these notes in Gibraltar, London and 
elsewhere, and in May, 1939, such notes were being sold at the rate of 
132 to the pound sterling. The question for determination on the appeal 
was whether, for the purposes of the case, pesetas should be reckoned at 
53 or 132 to the pound sterling. 

Lorp Macmin.an, delivering the judgment of the Board, said it was 
common ground that, while pesetas notes were legal tender in Spain, they 
were not currency in Gibraltar, though they circulated there in considerable 
numbers. Consequently these notes must be regarded in Gibraltar as 
commodities. It was also agreed that the appellant could have specifically 
performed his covenants if he had tendered to the respondents the appro- 
priate amount of pesetas notes (Jn re Chesterman’s Trusts : Mott v. Browning 
[1923] 2 Ch. 466 ; Pyrmont, Ltd. v. Schott [1939] A.C. 145). The appellant, 
not having specifically performed his contracts by delivering pesetas to the 
respondents, became liable to them in damages for his failure to deliver to 
them the stipulated quantity of the commodity which he had contracted 
to deliver. The measure of the damages was the sum in sterling which it 
would cost the respondents to obtain for themselves in the market the 
amount of the commodity which the appellant was bound, but had failed, 
to deliver. On the evidence there was a recognised market for pesetas in 
Gibraltar and on the 25th May, 1939, the respondents could have bought 
in that market 132 pesetas for a pound sterling. ‘There was no reason why 
in preference for the rate in Gibraltar the rate at the Spanish customs 
house should be adopted. That was not a market rate. All the court had 
to do was to ascertain what was legal tender in Spain for s0 many pesetas 
and then to inquire whether there was a market in Gibraltar for the sale 
and purchase of such Spanish currency and, if so, what was the market 
rate. Pesetas notes were legal tender in Spain and the market rate was 
132 to the pound in Gibraltar. Accordingly, the appeal should be allowed. 

CouNsEL: Stephen Clapman ; Patrick Devlin. 

Soticitors : Docker, Andrews & Co. ; William A. Crump & Son. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


HOUSE OF LORDS. 
Penang and General Investment Trust, Ltd. +. Inland 
Revenue Commissioners. 
Viscount Simon, L.C., Lord Atkin, Lord Thankerton, Lord Macmillan, 
and Lord Romer. 19th April, 1943. 

Revenue—Income tar—Sur-tax—U ndistributed income of company—Direction 
that income to be deemed to be income of members—Members’ trustees— 
Assessment—Finance Act, 1922 (12 & 13 Geo. 5, c. 17), s. 21 (1)—Finance 
Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 54), 8. 14—Finance Act, 1938 (1 & 2 
Geo. 6, c. 46), 8. 41 (4) (a) (ii). 

Appeal from a decision of the Court of Appeal, affirming a decision of 
Macnaghten, J. 

The Finance Act, 1922, s. 21 (1), provides: ‘* Where it appears to the 
Special Commissioners that any company to which this section applies has 
not . . . distributed to its members in such manner as to render the 
amount distributed liable to be included in the statements to be made by 
the members of the company of their total income for the purposes of 
super-tax, a reasonable part of its actual income ” the Commissioners may, 
by notice in writing, direct that for the purposes of assessment to super-tax, 














the income of the company shall for the year or other period specified in 
the notice, be deemed to be the income of the members. The Finance 
Act, 1937, s. 14 (3), authorises the Special Commissioners, in determining 
the respective interests of the members of the Company for the purpose of 
apportioning income under e. 21 of the Act of 1922, ** to attribute to each 
an interest corresponding to his interest in the assets of the company 
available for distribution among the members in the event of a winding-up.” 
The P company’s capital was divided into 749 ‘‘ A” ordinary shares of 
£1 each, 100 “* B” ordinary shares of £1 each, and 151 “ C” voting shares 
of one shilling each. The ‘** A” ordinary shares carried no dividend rights, 
but took all surplus assets in winding-up after repayment of the capital 
paid up on the other shares. The ‘* B ” ordinary shares were entitled to all 
dividends and to repayment of their capital in winding-up. The “©” 
voting shares were entitled to repayment of capital in a winding-up, but to 
nothing more, and, accordingly, to no dividends. The Commissioners 
exercised the power given to them by the Act of 1937, s. 14, subs. (3), and, 
finding that the company came within s. 21 of the Act of 1922 and had not 
made such a distribution as would save them from the operation of that 
section, apportioned the relevant income of the company to the extent of 
the capital paid up on the “ B” shares and the “ C ” voting shares to the 
holder, of those shares, and, as to the balance, to the holders of the “ A” 
ordinary shares, who were, in fact, the trustees of a settlement made by 
R of such a character that under these statutory provisions, the amounts 
apportioned to the trustees were sur-taxable in R’s hands. Macnaghten, |J., 
upheld this direction and apportionment and his decision was affirmed on 
appeal. The company and R appealed. 

Viscount Simon, L.C., said that the appellants argued that, inasmuch 
as the only shares in the company, which would receive any dividend were 
the ‘“ B” shares, and the ** B” shares were all registered in the names of 
trustees, it was impossible for the company to distribute any part of its 
income “ in such manner as to render the amount distributed liable to he 
included in the statement to be made by the members of the company 
of their total income for the purposes of sur-tax.’’ Since lex non cogit ad 
impossibilia, it would not be within the powers of the Special Commissioners 
(or would not be a proper exercise of their powers) under s. 21 to give a 
direction on the view that a reasonable part of the company’s income hac 
not been distributed “in such manner’ when the company was not in a 
position to make any such distribution at all. That argument broke down 
in limine. The phrase referred to a mode of distributing the company’s 
income and not to the result of the distribution onshareholders of a particular 
class. The authority of the Special Commissioners to make direction 
under s. 21, when it appeared to them that the company had not made a 
reasonable distribution of their income, was not in the least affected by the 
fact that the recipients were trustees. The appellants’ second point was 
that the assessments to sur-tax must be made on the same persons as were 
named in the apportionment. It seemed to him clear that an original 
apportionment to a trustee might be followed by an assessment on the 
beneficiary. This view was taken by the Legislature when enacting 8. 41 
(4) (a) of the Finance Act, 1938. The appeal failed and must be dismissed. 

The other learned and noble ords agreed that the appea! should be 
dismissed 

CounsEL: Millard Tucker, K.C., and L. Stein; The 
(Sir D. P. Maxwell Fyfe), J. H. Stamp and R. P. Hills. 

Soricitors: Capel Cure, Glynn Barton & Co. ; 
Revenue. 


Nolicitor-General 
Solicitor of Inland 


[Reported by Miss LB. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
Irving +. Patterson. 
Uthwatt, J. 16th April, 1943. 

Emergency legislation—Agricultural holding—Notice to quit given afte 
3rd September, 1939—Consent of Minister of Agriculture given to service 
of notice—Minister fails to hear objection of tenant—Effect of notice 
Defence (General) Regulations, 1939, reg. 62 (4A). 

Motion. 

The plaintiff was the tenant of an agricultural holding. On 19th January, 
1942, his landlord agreed to sell the holding to the defendant. On 30th April, 
1942, the property was conveyed to the defendant. On 30th January, 1942, 
notice to quit the holding had been given to the tenant. The defendant 
applied for the consent of the Minister of Agriculture and Fisheries to the 
service of the notice to quit, in accordance with the requirement of reg. 62 (44) 
of the Defence (General) Regulations, 1939. The Minister, after making 
inquiries of the local War Agricultural Executive Committee, on the 
12th November, 1942, gave his consent in writing. The consent was 
communicated to the defendant and sent to the plaintiff, who alleged he 
had never received it. The Minister did not give the plaintiff any 
opportunity of being heard. At the expiration of the notice the defendant 
entered upon the holding. The plaintiff started an action claiming a 
declaration that the notice to quit was bad and an injunction to restrain 
the defendant from interfering with his possession of the property. By the 
motion he claimed an interim injunction. Regulation 62 (4a) provides : 
‘“* Where the whole or any part of an agricultural holding is subject to a 
contract of sale made since 3rd September, 1939, or has been sold in 
pursuance of a contract of sale made since that date, any notice to quit 
that holding or any part thereof given to the tenant so as to expire at any 
time after the end of the year 1941 shall be null and void: Provided that 
this paragraph shall not apply to any notice if (whether before or after the 
giving thereof) the Minister of Agriculture and Fisheries cousents in writing 
thereto.” 

Uruwart, J., said that if under the regulation the Minister had a duty to 
act judicially, he had not done so. The real question was whether, in this 
particular case, the act of the Minister was an administrative or judicial 
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act. To establish the plaintiff’s case he had to show that it was the duty 
of the Minister to act judicially. It appeared on the face of the regulation 
that its whole point was that the Minister should consider the matter not 
from the point of view of the tenant, but with regard to the circumstances 
attending the transaction, namely, whether, in the events which had 
happened, the purchaser from the landlord was to have the same rights 
which the landlord himself would have had if there had been no sale. It 
did not appear that the position of the tenant was one which under the 
regulation the Minister was bound to consider at all. He was not bound 
to act judicially as between the tenant and the landlord. The first ground 
of objection taken by the plaintiff failed, and it was not necessary to 
consider whether the plaintiff had been notified of the Minister’s consent. 
The motion must be dismissed. 

CouNSEL: Done ; Raymond Jennings. 

SoLicitors : Speechly, Mumford & Craig, for Saul & Lightfoot, Carlisle ; 
Kinch & Richardson, for Bendle, Sibson & Davidson, Carlisle. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Racecourse Betting Control Board +. Secretary of State for Air. 
Uthwatt, J. 16th April, 1943. 

Emergency legislation—Land_requisition—Compensation—Assessment by 
General Claims Tribunal—Jurisdiction of court to set aside assessment— 
Arbitration—Compensation (Defence) Act, 1939 (2 & 3 Geo. 6, c. 75), 
8. 2 (1) (a) and s. 8 (3). 

Motion. 

The plaintiffs were the owners of certain buildings on a racecourse, 
possession of which had been taken by the defendant, the Secretary of 
State for Air, on behalf of His Majesty. The plaintiffs’ claim for com- 
pensation had been referred to the General Claims Tribunal established 
under the Compensation (Defence) Act, 1939, s. 8, and the compensation 
payable was assessed at £610 per annum. The plaintiffs claimed £6,602 
per annum. By this motion the plaintiffs asked to have the award of the 
General Claims Tribunal set aside on the ground that it was erroneous in 
law. The Compensation (Defence) Act, 1939, by s. 2 (1) provides: ‘‘ (1) The 
compensation payable under this Act in respect of the taking possession of 
any land shall be the aggregate of the following sums, that is to say, (a) a 
sum equal to the rent which might reasonably be expected to be payable 
by the tenant in occupation of the land, during the period for which 
possession of the land is retained in the exercise of emergency powers, 
under a lease granted immediately before the beginning of that period, 
whereby the tenant undertook ” certain obligations. 

Uruwatt, J., said that the preliminary objection was taken by the 
Attorney-General to the jurisdiction of the court. The plaintiffs’ answer 
to that was that the proceeding before the General Claims Board was an 
arbitration within s. 24 of the Arbitration Act, 1889. That Act did not 
contain any definition of arbitration, but the term had a wide meaning. 
In his opinion the relegation by statute of the decision of a particular 
matter to a tr’»unal required to act on judicial lines made the proceedings 
before the tribunal an arbitration, unless the tribunal was a court There 
did not appear to be any alternative. Whether the proceedings were an 
arbitration or proceedings before a court depended on the terms of the 
Act. To constitute an arbitration it was not necessary that the word 
“ arbitration ” should be used. The tribunals appointed under the Act of 
1939 were not courts, and accordingly proceedings before the tribunals 
were an arbitration within the meaning of the Act of 1889. It followed 
that the court had jurisdiction to hear the motion, notwithstanding that 
the decision of the tribunal was by s. 7 expressed to be final. The contention 
rejected by the tribunal was that s. 2 (1) (b) contemplated a hypothetical 
tenancy determinable at any time at the tenant’s option. He considered 
that this contention should be rejected. He saw no reason for thinking 
that there was implicit in the section as a matter of construction any 
suggestion as to the period of a hypothetical lease. The phrase “ tenant 
in occupation . . . under a lease ” had to be construed. That phrase was 
satisfied if it was regarded as generally descriptive of the nature of the 
occupation without any implication as to the duration of that occupation. 
There was no error in law in the award and the motion must be dismissed. 

CounsEL: Comyns Carr, K.C., and F. Grant; The Attorney-General 
(Sir Donald Somervell), The Solicitor-General (Sir David Maxwell Fyfe), 
Danckwerts and H. L. Parker. 

Soxicirors : Sharpe, Pritchard & Co. ; Treasury Solicitor. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 
Eastham +. Eastham. 
Pilcher, J. 7th April, 1943. 

Divorce—Order dispensing with naming a co-respondent—U nknown adulterer 
—Alteration in rules—Order still must be obtained—Supreme Court of 
Judicature (Consolidation) Act, 1925 (15 & 16 Geo. 5, c. 49), s. 99 (1) (9); 
s. 177 (1) —Matrimonial Cases Rules, 1937, r. 5. 

Ex parte application by a petitioner in a divorce suit on the ground of 
adultery. The application was by way of appeal from the decision of the 
registrar that, in the circumstances, an order dispensing with the naming of 
a co-respondent was necessary before a certificate could be granted that the 
case was ready for trial. 

It was argued on behalf of the petitioner that the new r. 5 of the Matri- 
monial Causes (Amendment) (No. 1) Rules, 1943, which was substituted 
for the old r. 5 by the Matrimonial Causes (Amendment) (No. 1) Rules, 1943, 
made it unnecessary for the petitioner to file evidence of attempts made to 
trace and identify the alleged adulterer, and that, consequently, no order 
for leave to dispease with making the unknown adulterer a co-respondent 
was necessary. The terms of the old r. 5, so far as material, were : ‘* Unless 





otherwise directed, where a petition for divorce alleges adultery, every 
alleged adulterer, if male and living at the date of the filing of the petition 
shall be made a co-respondent in the case.” Before direction dispensing 
with this necessity, it is the practice of the Divorce Registry to require 
the petitioner to file evidence of attempts to trade and identify the alleged 
adulterer. The material words of the new r. 5 are: ** Unless otherwise 
directed, where an alleged male adulterer is named in a husband’s petition 
for divorce, such alleged adulterer shall, if living at the date of the filing of 
the petition, be made a co-respondent in the cause.” It was argued for the 
petitioner that, as the new rule did not deal with unnamed adulterers, it 
was unnecessary to file evidence of attempts to trace and identify an 
unnamed adulterer. Section 177 (1) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, provides: ** On a petition for divorce presented 
by the husband or in the answer of the husband praying for divorce, the 
petitioner or respondent, as the case may be, shall make the alleged adulterer 
a co-respondent unless he is excused by the court on special grounds from 
so doing.” 

Pitcuer, J., said that there was no doubt that the words in the section 
—‘ alleged adulterer ”’—comprised an adulterer whose name and identity 
were unknown to the petitioner (Pitt v. Pitt, L.R. i, P. & D. 464). The 
Matrimonial Causes Rules, both old and new, were made under the powers 
conferred by s. 99 of the Supreme Court of Judicature (Consolidation) Act, 
1925. The old r. 5 reproduced to some extent the effect of s. 177 (1), in 
that it required every alleged male adulterer to be named ** unless otherwise 
directed.” It was true that the new r. 5 only referred to named male 
adulterers, but the effect of s. 177 (1) still remained unimpaired, and it was 
still necessary under this section, in spite of the altered wording of the new 
r. 5, for a male petitioner to make every alleged male adulterer, whether 
named or unnamed, a co-respondent, unless “excused by the court on 
special grounds from so doing.”’ He was therefore required to sitisfy the 
registrar by affidavit that he had made proper attempts to trace and 
identify any alleged adulterer whose name and identity were said to be 
unknown. It was true that s. 99 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, by subs. (1) (g), provided that ‘* enactments 
which relate to matters with respect to which rules are made under this 
section ’? may be repealed by rule. Section 177 (1) was probably not such 
an enactment, and, in any case, it was not repealed. In his lordship’s 
view the necessity for obtaining an order dispensing with the naming of a 
co-respondent was, and had been since Ist January, 1926, required by the 
terms of s. 177 (1) of the 1925 Act. The alteration in the wording of r. 5 
did not, therefore, affect the practice which had hitherto obtained in the 
registry, and the learned registrar was right in deciding that an order 
dispensing with naming of a co-respondent was necessary. 

SouicrrorRs FOR THE PETITIONER: Cartwright, Cunningham & Co., for 
H. J. Widdows & Son, Leigh. 

(Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


In the Estate of Rippon, deceased. 
Pilcher, J. 21st April, 1943. 

Will—Privileged will—Incomplete execution—** In actual military service’ 
—Territorial soldier ordered to rejoin battery before actual outbreak of war 
—Mobilisation later—Wills Act, 1837 (7 Will. 4 and 1 Vict. ¢. 26), s. 11. 
Motion by Mrs. Jean May Rippon for a grant of letters of administration, 

with the will annexed, to the estate of her husband, Major James Noel 

Rippon. 

The applicant asked that a testamentary document not duly executed 
should be admitted to probate as a privileged will under s. 11 of the Wills 
Act, 1837. The point for decision was whether the deceased was, at the 
time when he wrote the document in question, a soldjer “ in actual military 
service’? within s. 11 of the Wills Act, 1837. On 25th August, 1939, 
Major Rippon, then a Major in the Territorial Army, was at his home in 
Epsom, when he received orders by telephone to rejoin the battery of the 
Royal Artillery of which he was the Commanding Officer and which was 
stationed at Lee in Kent. He thereupon sat down and wrote a testamentary 
document which he signed and to which he obtained the signature of his 
sister as a witness. He left home on the same day and rejoined his battery 
at Lee. After a short period of service in England he served in France, 
where he was killed in action on or shortly after 30th May, 1940. In 
response to an inquiry from the widow’s professional advisers the War 
Office wrote on 30th November, 1942, that the deceased was an active 
Territorial Army officer prior to the outbreak of war and was mobilised on 
24th August, 1939 (the date of the embodiment of the Territorial Army). 
When the motion first came before his lordship, he requested that further 
inquiry should be made of the War Office to clear up the meaning of 
‘** mobilised ” and “ embodiment ” in their letter of 30th November, 1942. 
In reply to inquiries duly made by the applicant’s solicitors, the War Office 
wrote on 24th February, 1943, that Major Rippon was called out for service 
on 25th August, 1939, under directions given on 22nd August, 1939, by the 
Secretary of State for War in pursuance of the powers vested in him under 
the provisions of the Reserve and Auxiliary Forces (Army) Order, 1939, in 
accordance with s. 1 of the Reserve and Auxiliary Forces Act, 1939, the 
Secretary of State for War being satisfied that the service of officers and 
men of the Territorial Army was urgently required for ensuring preparedness 
for the defence of the realm against external danger. The letter continued : 
“His Majesty the King, having by Royal Proclamation made on 
Ist September, 1939, been pleased to order the Army Council from time to 
time to give such directions as might seem necessary or proper for 
embodying all or any part of the Territorial Army, the Army Council on 
Ist September, 1939, by Army Order 158, directed that the Territorial Army 
be embodied immediately and that all officers on the active list of the 
Territorial Army .. . shall attend immediately at their headquarters 

..” Army Order No. 94 of 1940, stated that “troops in commands 
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at home and abroad are on active service within the meaning of s. 189 (1) 
of the Army Act with effect from 3rd September, 1939.” 

Pitcugr, J., said that the War Office letter of 24th February, 1943, and 
the various orders referred to, seemed to show (1) that Major Rippon was 
called out for service and ordered to join his unit on 25th August, 1939, 
because the Secretary of State for War was satisfied that his services were 
urgently required for ensuring preparedness for the defence of the realm 
against external danger; (2) that the Territorial Army was embodied on 
Ist September, 1939, and that it and the Regular Army were mobilised 
on 2nd September, 1939, that is to say, one day before His Majesty’s 
Government declared war on Germany; (3) that Major Rippon on 
25th August, 1939, was not “on active service’ within the meaning of 
s. 189 (1) of the Army Act. Section 11 of the Wills Act, 1837, provided : 
* Any soldier being on actual military service or any mariner or seaman 
being at sea may dispose of his personal property ” without the formalities 
required by the Wills Act. His lordship referred to the doctrine of Roman 
law of wills made by soldiers in expeditione, to Drummond v. Parish, 3 Curt. 
Ecc. Rep. 522; In the Goods of Hiscock [1901] P. 78 ; and Gattward v. Knee 
[1902] P. 99, and said that those cases made it reasonably clear that if 
Major Rippon had received his orders to rejoin his battery and had made his 
will after 1] a.m. on the 3rd September, 1939, this document would have been 
a privileged will. On 25th August, 1939, the international situation was 
extremely critical ; war was commonly then believed to be imminent and 
many instructed persons took the view, perhaps, not unreasonably, that 
this country might be heavily bombarded from the air and possibly invaded, 
without any forma] declaration of war. The words “external danger” in 
the War Office letter connoted, to his lordship’s mind, ‘ invasion” or 
“aerial bombardment,” and it was also not irrelevant that the order for 
general mobilisation, which came into force on 2nd September, 1939, 
provided that Major Rippon, and other officers and men already called 
up for service, should remain where they were. Attributing to the words 
“in actual military service” their ordinary and natural meaning, his 
lordship would have had little hesitation in saying that an officer 
in command of a battery who was ordered to rejoin his battery immed- 
iately, because the competent military authority considered that his 
presence with his battery was urgently required to ensure preparedness 
against aerial attack or invasion, was in actual military service, and there 
was nothing in any case precluding such a finding. His lordship referred to 
Sir Francis Jeune’s statement in Hiscock’s case, supra, that a state of war 
must be assumed to exist as one made with reference to the facts of the case, 
and he referred to Lester v. Cunliffe [1915] 2 Ch. 240, as a case in which a 
will was pronounced for as a privileged will where a state of war did not 
exist. His lordship also referred to In the Estate of Ada Stanley [1906] 
P. 192, and In the Goods of Hale (1915), 2 Ir. Rep. 362, and said that the 
question must depend on the facts of each case. His lordship accordingly 
granted administration of the estate with the will annexed. 

CounseL: P. R. Hollins. 

SOLICITORS : Emmett & Co. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


Rules and Orders. 
SUPREME COURT, ENGLAND—Procepwre. 
THE ProvistonaL Non-ConTentious Propate RvuLEs, 1943. 
Datep ApriL 16, 1943. 

I, the Right Honourable Frank Boyd, Baron Merriman, President of the 
Probate, Divorce and Admiralty Division of the High Court of Justice, 
with the concurrence of the Right Honourable John, Viscount Simon, 
Lord High Chancellor of Great Britain, and the Right Honourable Thomas 
Walker Hobart, Viscount Caldecote, Lord Chief Justice of England by 
virtue of s. 100 of the Supreme Court of Judicature (Consolidation) Act, 
1925,* and all other powers enabling me in this behalf, propose to make 
the following Rules :— 

1. In these Rules :— 

“The Principal Registry Rules” means the Rules and Orders and 
Instructions for the Registrars of the Principal Registry of the Court of 
Probate in respect of Non-Contentious business, dated the 30th day of 
July, 1862, as amended by any subsequent Rules ; 

* The District Registry Rules” means the Rules and Orders and 
Instructions for the Registrars of the District Registries of the Court of 
Probate, dated the 27th day of January, 1863, as amended by any 
subsequent Rules.t+ 
2. The following Rule shall stand as Rule 49a in the Principal Registry 

Rules :— 
“ Grants of Probate under the Execution of Trusts (Emergency Provisions) 
Act, 1939. 

49a. Upon an application for a grant of probate to an executor who 
has delegated his functions as such under Section 1 (1) or (5) of the 
Execution of Trusts (Emergency Provisions) Act, 1939, the requirements 
of Rules 47 and 49 may be fulfilled by the duly appointed attorney of 
such executor.” 

3. The following Rule shall stand as 60a in the District Registry Rules :— 

* Grants of Probate under the Execution of Trusts (Emergency Provisions) 

Act, 1939. 

60a. Upon an application for a grant of probate to an executor who 
has delegated his functions as such under Section 1 (1) or (5) of the 
Execution of Trusts (Emergency Provisions) Act, 1939, the requirements 








*15 & 16 Geo, 5. c. 49. 

TS.R. & O. Rev. 1904, XII, Supreme Court, E., p. 756, as amended by S.R. & O. 
1921 (No. 649) p. 1287, 1925 (No, 1231) p. 1539, 1926 (No. 1044) p. 1246, 1932 (No. 1015) 
Pp. 1685, 1933 (No. 985) p. 1323, 1934 (No. 366) II, p. 604, 1937 (No. 113) p, 2244 and 
1939 (No, 1514) p. 3123. 





of Rules 57 and 60 may be fulfilled by the duly appointed attorney of 
such executor.” 
4, These Rules may be cited as the Non-Contentious Probate Rules, 1943. 
And I, the said Frank Boyd, Baron Merriman, with the same concurrence 
as aforesaid, hereby certify that on account of urgency these Rules should 
come into operation on the 10th day of May, 1943, and make them 
accordingly to come into operation on that day as Provisional Rules. 
Dated the 16th day of April, 1943. 
Merriman, P. 
Simon, C. 
Caldecote, C.J. 


We concur, 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 

Apparel and Textiles (Fur Apparel). Direction, April 2s, 
re Information and Returns. 

Apparel and Textiles (Lace). 
tion and Returns. 

Cheese (Rationing) Order, 1942. Amendment Order, April 28. 

Control of Employment (Directed Persons) Order, April 28. 

Death Duties. Relief against Double Duty—Manitoba. 
Order in Council, April 20, revoking the application of s. 20, 
Finance Act, 1894, to Manitoba. 

Death Duties, Northern Ireland. Relief against Double Duty 
—Manitoba. Order in Council, April 20, revoking the 
application of s. 20, Finance Act, 1894, to Manitoba as respects 
Northern Ireland 
[Similar Orders have been issued in respect of Ontario (Nos. 

591 and 592) and Tanganyika (Nos. 593 and 594).] 

Defence (General) Regulations (Isle of Man), 1939. Order in 
Council, April 20, adding reg. 47ac. (Application of agree- 
ment with crew to persons required to perform services in 
ships). 

Food (Flour) (Feeding Stuffs). 
April 22. 

Food (Points Rationing) Order, 
May I. 

Purchase Tax (Exemptions) (No. 1) Order, April 28. 


E.P. 551. 
E.P. 552. Direction, April 28, ve Informa- 
E.P. 640. 
E.P. 651. 
No. 589. 


No. 590. 


E.P. 588. 
E.P. 625. Flour Amendment Order, 


E.P. 663. 1943. Amendment Order, 


E.P. 636. 








Notes and News. 


Honours and Appointments. 
The Speaker has appointed Sir Cecrt THomas Carr, editor of Revised 
Statutes, Statutory Rules and Orders, etc., to be Speaker’s Counsel in 
succession to Sir Frederick Liddell, who will retire on 30th September. 


Notes. 

At the monthly meeting of the Directors of the Solicitors Benevolent 
Association, held at 60, Carey Street, W.C.2, grants amounting to 
£2,058 15s. 4d. were made to thirty-five beneficiaries. 

At a meeting of the Court of Assistants of the City of London Solicitors’ 
Company, held at Grocers Hall, on Thursday, 6th May, the following 
appointments were made: Mr. L. C. Bullock, Master; Mr. Deputy H. A. 
Easton, Senior Warden; and Mr. W. A. Bright Junior Warden. 

During March detention orders were made under Reg. 18B against two 
persons. These persons were British subjects, one being of enemy origin. 
Six persons were released and in the same month there were two cases in 
which a decision was taken not to follow the advice of an advisory com- 
mittee relating to release or detention. On 31st March the total number 
of persons detained under the Regulation was 469. 


KING’S COUNSEL. 

The following has been received from the Lord Chancellor’s Office :— 

The Lord Chancellor, like his predecessors in similar circumstances, has 
hitherto maintained the view that it was undesirable in time of war that 
recommendations should be made to His Majesty for the creation of further 
King’s Counsel. Many members of the Junior Bar, who might otherwise 
wish to make application, have suspended practice because they have 
undertaken military or other national service, and some King’s Counsel are 
also absent for similar reasons. It is important that, so far as possible, 
the professional prospects of those who have undertaken duties of this kind 
should not be unnecessarily prejudiced. 

The war, however, has now gone on for three and a half years, and the 
ranks of practising King’s Counsel have been so thinned by death and other 
causes that practical inconvenience arises. The Lord Chancellor is satisfied 
that the public interest requires that more King’s Counsel should be available 
to assist in the administration of justice. 

His Lordship, therefore, wishes the profession to know that he proposes 
to make up a list of recommendations for silk after the lapse of a suitable 
interval, sufficient to enable those who are considering the matter to make 
up their minds whether to apply. 

In considering applications and in deciding whom to recommend, the 
Lord Chancellor will bear predominantly in mind the public need which 
exists in particular areas and in different branches of the law for additional 
leaders, and also the necessity of retaining among the members of the 
Junior Bar a sufficient number of experienced barristers to discharge the 
duties incumbent upon Juniors. 

House of Lords. 

4th May, 1943. 














